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*1 April 15, 1982

CRIMINAL LAW. APPLICABILITY OF § 18.2-291(2) TO PERSONS CONVICTED OF CRIMES OF VIOLENCE WHO LATER HAVE THEIR POLITICAL DISABILITIES REMOVED AND FEDERAL RIGHTS TO POSSESS FIREARMS RESTORED.

The Honorable Robert M. Galumbeck 
Commonwealth's Attorney for Tazewell County 


You have asked whether the presumption contained in § 18.2-291(2) of the Code of Virginia (1950), as amended, applies to individuals convicted of crimes of violence who subsequently have had their political disabilities removed and who also have had their federal rights to possess firearms restored. You have also asked whether the fact of possession of a machine gun by such a person would be sufficient to constitute probable cause under § 18.2-290.
Section 18.2-290 provides that the unlawful possession or use of a machine gun for an offensive or aggressive purpose is punishable as a Class 4 felony. Section 18.2-291, in part, states that the possession or use of a machine gun "shall be presumed to be for an offensive or aggressive purpose...[w]hen the machine gun is in the possession of, or used by, a person who has been convicted of a crime of violence in any court of record, state or federal, of the United States of America...."
In Riley v. Commonwealth, 213 Va. 273, 191 S.E.2d 727 (1972), the Supreme Court of Virginia upheld the constitutionality of a presumption arising out of the possession of a sawed-off shotgun, which presumption was comparable to that in § 18.2-291(2). While characterizing the presumption as a rebuttable one, the court also held, however, that one in possession of a sawed-off shotgun who previously had been convicted of a crime of violence was "'more likely than not' in possession of the weapon for an unlawful, 'offensive or aggressive' purpose." 213 Va. at 276. Consistent with Rley, I believe that the presumption set forth in § 18.2-291(2) is a constitutionally valid rebuttable presumption.
It is my further view that this rebuttable presumption obtains in the case of an individual previously convicted of a crime of violence who thereafter has had his political disabilities removed by the Governor and his right to possess firearms reinstated by the federal government. By way of comparison, I note that § 18.2-308.2A makes it unlawful for any person who has been convicted of a felony involving the use of a firearm under any State or federal law to knowingly and intentionally possess or transport any handgun. Section 18.2- 308.2B, however, specifically excepts from the provisions of this statute "any person who has been pardoned or whose political disabilities have been removed pursuant to article V, section 12 of the Constitution of Virginia." No comparable provision exists in § 18.2-291. In my opinion, the failure of § 18.2-291 to incorporate language comparable to that contained in § 18.2- 308.2B is an indication that the legislature intended that § 18.2-291 apply to an individual whose political disabilities have been removed.
*2 I also note that this Office has previously opined that an absolute pardon by the Governor does not, in and of itself, serve to require the destruction of criminal history record information. [FN2] Citing Prichard v. Battle, 178 Va. 455, 17 S.E.2d 393 (1941), that opinion noted that an absolute pardon does not remove the fact of an individual's prior conviction. Similarly, under the circumstances you pose, the subsequent actions taken by the State and federal governments do not alter the fact that the individual previously suffered a conviction for a crime of violence. Under these conditions, I believe that the rebuttable presumption contained in § 18.2-291(2) would apply to such an individual. [FN3]
In accordance with the above conclusions, I am of the opinion that probable cause under § 18.2-290 would be established by proof that an individual in possession of a machine gun previously had been convicted of a crime of violence despite the fact that in the interim he had had his political disabilities removed by the Governor and also had had his federal right to possess firearms restored. While the rebuttable presumption in § 18.2- 291(2) would arise in such an instance, such a defendant would, of course, have the right to present evidence to refute this presumption. Part of the evidence which he might seek to present would be the actions taken by the State and federal authorities in restoring certain of his civil rights.


John Marshall Coleman
Attorney General

[FN1] Crenshaw, et al. v. Commonwealth, 219 Va. 38, 42, 245 S.E.2d 243 (1978). See, also, Sharp v. Commonwealth, 213 Va. 269, 192 S.E.2d 217 (1972); Report of the Attorney General (1977-1978) at 268.

[FN2] Report of the Attorney General (1977-1978) at 104.

[FN3] Cf. Lewis v. United States, 445 U.S. 55 (1980).
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